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IN THE 


i 


United States Court of Appeals 

foe the District of Columbia Circuit. 


No. 9928. 


ITALY A. ROBINSON, Appellant , 


SALLIE M. 


>, Appellee. 


Appeal From the United States District Court for the 

District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an appeal from a final judgment of the United 
States District Court for the District of Columbia; said 
judgment ordered the appellant to specifically perform a! 
real estate sales contract. Review of this judgment is au¬ 
thorized by D. C. Code (1940 Ed.) Title 17, Par. 101. The 
District Court had jurisdiction by virtue of D. C. Code! 
(1940 Ed.), Title 11, Par. 301. 

i 

STATEMENT OF CASE. 

Plaintiff below, appellee here, filed complaint for specific 
performance and damages to enforce a real estate sales 


i 
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contract dated July 25, 1946, said contract having been 
signed by appellee and appellant, defendant below. It is 
also to be observed that Robert L. Evans was joined as a 
party plaintiff in the complaint. 

The case had its inception in the following manner: On 
July 24, 1946, Italy A. Robinson, the owner of premises, 
1724 - 7th Street, North West, in writing authorized Robert 
L. Evans, a licensed real estate broker, to secure a pur¬ 
chaser for the described realty “for the sum of $17,500.00 
net to me and make what you can for your services over 
and above for the sale of premises 1724 - 7th Street, North 
West.” On July 25, 1946, Robert L. Evans presented a 
contract to the appellant, which appellant signed, provid¬ 
ing for the sale of the premises for the sum of “$17,500.00 
all cash”, the purchaser in the contract being Sally Wil¬ 
liams, appellee. The contract called for deposit of 
($100.00) but in fact a deposit of $250.00 was made. The 
contract was drawn on a standard form of real estate sales 
contract, but many of the blank spaces were neither filled 
in or scratched out. 

On September 6,1946, by letter of his attorney appellant 
repudiated the contract on the grounds that it was “incom¬ 
plete in form, vague and uncertain in terms, and your sig¬ 
nature not appearing on it, and on account of its ambiguity 
apparently unenforceable to any legal effect for him or 
against him.” 

The fact that the name of the broker, Robert L. Evans, 
did not appear on the contract is significant. Robert L. 
Evans had accepted authorization to find a purchaser for 
the appellant, but in his letter of September 10, 1946, de¬ 
scribed the appellee, as his straw and by letter of Septem¬ 
ber 18,1946, stated “I shall avail myself of whatever reme¬ 
dies to protect my interests in and to the contract.” 

September 24, 1946, suit for specific performance was 
filed, plaintiffs in the suit being appellee and Robert L. 
Evans. Motion to Dismiss complaint was filed by appel¬ 
lant, Motion to Dismiss was overruled, but Robert L. Evans 




was stricken as party plaintiff, because be set up no inter-! 
est and claimed no relief. 

After appellant filed bis answer, appellee filed Motion for 
Summary Judgment. Appellant thereafter filed objections 
to Motion for Summary Judgment. Tbe Motion for Sum-j 
mary Judgment was beard on pleadings, affidavits, deposi-j 
tion and argument of counsel. Appellee’s deposition was! 
before tbe Court and sbe claimed to be purchaser of prop-j 
erty and stated Evans was her broker, it also developed thatj 
Evans was tbe brother-in-law of appellee, and lived in bis! 
home. Judgment was granted for appellee, tbe court bold¬ 
ing that no genuine issue of fact existed and ordered ap¬ 
pellant to perform tbe contract on or before May 5,1948. 

Thereafter on May 4, 1948, appellant noted this appeal. 
However, pursuant to tbe judgment appellant appeared at 
tbe title company on May 5, 1948, but appellee failed to ap- 
pear. On May 26, 1948, appellant moved to set aside the 
judgment; answer to motion was thereafter filed supported 
by affidavit; on bearing, motion was denied. 

STATEMENT OF POINTS. j 

Appellant contends that summary judgment should nof 
have been granted in appellee’s favor, as genuine issues of 
fact were present which should have been resolved only 
after a full bearing. ! 

Appellant contends that the Court committed error by 
bolding that tbe contract was capable of specific enforce¬ 
ment, as tbe contract was vague and uncertain in terms, 
and tbe Court did not construe tbe contract, or write an 
opinion, or make findings of fact or conclusions of law, or in 
its order specifically state what tbe parties were to do to 
constitute specific performance. 

Appellant contends that the Court committed error by 
granting summary judgment as there were independent cir¬ 
cumstances indicative of fraud, bad faith and deception, 
which required a full bearing of tbe issues. 
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SUMMARY OF ARGUMENT. 

It is settled law that where genuine issues of fact are 
present summary judgment should not be granted, and that 
specific performance should not be granted of a contract 
unless the contract is clear and certain in its terms. The 
contract in this case was not clear and certain in its terms 
for there was no clear understanding whether the appel¬ 
lant was to receive “$17,500.00 net” or to receive $17,500.00 
gross and convey property free and clear of encumbrances. 

It is important that the real party in interest should be 
party plaintiff, as the record stands it is impossible to say 
who is the purchaser. Sally Williams, appellee, claims she 
is the purchaser and that Robert L. Evans is her broker; 
Robert L. Evans claims that he is the purchaser for he 
describes Sally Williams as his straw. 

The good faith of the appellee and Robert L. Evans were 
issues arising independent of the contract. It is impos¬ 
sible to say as the record stands whether the contract ap¬ 
pellee sued on is the contract appellee actually signed or 
merely a contract which she has subsequently adopted, for 
in. her deposition Sally Williams stated that her contract 
was signed before a “Notary Public ,, , but the contract 
sued on was not signed before a Notary Public. 

Assuming that Sally Williams is the real purchaser then 
Robert L. Evans, the agent and broker for both appellee 
and appellant, has, by his conduct in attempting to repre¬ 
sent all parties, enveloped this matter in the same difficulty 
which generally arises where a broker attempts to repre¬ 
sent conflicting interests. Such conduct of an agent is con¬ 
demned in law and abhored by equity. If on the other hand 
Evans is the real purchaser then his conduct bears further 
condemnation as it is contrary to law for a broker to pur¬ 
chase the property of his principal without the principal's, 
knowledge and consent. 

Specific Performance is an equitable demand, addressed 
to the Chancellor’s discretion and when the record dis¬ 
closes uncertainty as to terms of contract and uncertainty 
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as to the purchaser and inequitable conduct, the relief 
should be denied either on a summary demand or after full 
hearing of issues. j 

i 

ARGUMENT. 


Points 1 and 2. 


The trial court erred in granting summary judgment as 
(1) genuine issues of fact existed, (2) the contract was 
vague and indefinite in terms. 

It is settled law that where genuine issues of fact exist 
summary judgment will not be granted. 

Associate Discount Cory. v. Crow, 110 Federal (2) 
126. 


On the basis of the record it is obvious that it is not ; 
known who is the purchaser of the property or the exact j 
terms of the contract. j 

The real estate sales contract was dated July 25, 1946 i 
signed by Sally Williams, Appellee, as purchaser, and j 
Italy A. Robinson, Appellant, as seller. (App. 5), i 
Robert L. Evans was the party who received the listing 
and authorization from the appellant and necessarily was i 
appellant’s agent and broker (App. 18). However by 
subsequent circumstances it is developed that Robert L. ■ 
Evans claims to be the purchaser, and names appellee as | 
his straw. (App. 11). Contrary to the position taken by j 
Evans, appellee claims to be the purchaser and names 
Evans, as her broker. (App. 2, 13). 

The conflicting positions taken by Evans and the appel¬ 
lee raise the question, as to whether the real party in inter¬ 
ests was before the Court, as party plaintiff, as required 
by Rule 17 (a) of the Federal Rules of Civil Procedure. If 
the appellee is not the purchaser, she has no right to main¬ 
tain this suit. On the basis of the diametrically opposed 
positions taken by appellee and Evans, the Court erred in 
resolving that the appellee was the purchaser and the real 
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party in interest. Such an essential fact should not have 
been determined by the Court in a summary hearing on 
the conflicting statements of the persons involved. 

Robert L. Evans, is the agent and broker of the appel¬ 
lant regardless of the relationship which exists between 
Evans and the appellee. The relationship between appel¬ 
lant and Evans is founded on the listing which Evans se¬ 
cured from appellant on July 24, 1946. This listing au¬ 
thorized Evans to secure a purchaser for $17,500.00 net to 
me and make what you can for your services over and 
above, for sale of 1724 - 7th Street, N. W. (App. 18). 

When Evans presented the contract to appellant for his 
signature it provided for a sale price of “ $17,500.00 all 
cash,’’ (App. 5). 

It is undisputed that the property was encumbered by a 
first deed of trust approximating $7,000.00. The standard 
form of contract employed in this case provides for meth¬ 
ods of handling trusts in financing sales, the particular 
clause to be either filled in, stricken out or substitutions 
made in conformity with the demands of the case. For the 
form (App. 5) contains this language, 

“The purchaser is to assume, give, place, take title 
subject to, a first deed of trust secured on the premises 

of . Dollars. ($.) 

due.19_bearing 

interest at rate of. payable 

n 


A further provision of the standard form provides: 

“The property is sold free and clear of encumbrances, 
except as aforesaid.” 

With the knowledge of the existence of the first trust, the 
former provision was not filled in, deleted or any substitu¬ 
tion made, and the latter provision was not deleted. Thus 
it is impossible to state with certainty the true considera¬ 
tion. Was the appellant to receive $17,500.00 net, as he had 
demanded, or was the appellant to receive $17,500.00 as a 
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gross sum and convey free and clear of encumbrances? 
The term “net” has been construed to mean, in Schneidau 
v. Mauley, 39 A. (2) 885, that the vendor is not required to 
discharge liens or encumbrances. The term “all cash” 
without limitation or qualification requires vendor to dis¬ 
charge encumbrances before conveying title. The terms of 
the contract are genuine issues of fact and no more impor¬ 
tant item can be thought of than the amount of the pur¬ 
chase price. It was the duty of the broker (Evans) tq 
make clear the true consideration, so that no reasonable 
grounds could exist for misunderstanding, this duty ha$ 
been imposed upon the broker in DaMgren v. Story, 3^ 
Appeals D. C. 33. j 

In Crowell v. Gould, 68 Appeals D. C. 297, the Court said? 

“Specific Performance is not an absolute right. A 
bill seeking such relief is addressed to the conscience 
of the chancellor and the matter rests in his sound dis¬ 
cretion. In order that such relief may be granted it 
must be shown that the contract in question is free 
from self contradiction and that there is no reasonably 
misunderstanding between the parties as to its purport 
and meaning. There must be such clarity as to the 
meaning of the contract and the pleader’s right there¬ 
under, that the Court can require specific things to be 
done. It can not substitute a contract of its own for 
that of the parties.” 

i 

Point 3. 

Appellant contends that the court committed error by 
granting specific performance, as there were independ¬ 
ent circumstances indicative of fraud, bad faith and 
deception. 

! 

Robert L. Evans, the appellant’s broker, was authorized 
to secure the sum of “$17,500 net” for the property. This 
authorization must be strictly construed against Evans; it 
is undisputed that the authorization was prepared by 
Evans and was in his handwriting, (App. 18). The con¬ 
tract presented to appellant called for “$17,500.00 hll 


i 
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cash.” Evans, the broker, subsequently claims to be the 
purchaser of the property; thus it becomes evident why he 
did not carry out the terms of the authorization. As the 
purchaser his interests are antagonistic to those of the ap¬ 
pellant, his principal. It is natural that Evans desired to 
secure the property at the lowest figure possible. If the 
appellant is required to discharge the first trust before 
conveying title, Evans is the party who gains. It is appar¬ 
ent that the price of “$17,500 net” as demanded by the ap¬ 
pellant was not unreasonable, when it is observed that a 
local bank was committed to a loan of $15,000.00 on a first 
trust, (App. 24). Further, while Evans says that he, as 
purchaser, paid the deposit with his own money, by check 
(App. 11,5) to the contrary, appellee says that she, as pur¬ 
chaser, paid the $250 deposit with her own cash (App. 15); 
although, it seems she had at the time already given Evans 
almost $2,300 for investment (App. 15, 17), and reinvest¬ 
ment on general account, since she planned to sell this prop¬ 
erty (App. 14). 

Evans was the appellants’ broker and under an obliga¬ 
tion to represent him throughout the transaction; when he 
became the purchaser, or agent for appellant and appellee, 
a conflict of interests necessarily arose which has been con¬ 
tinuously condemned by this Court. See: Marmix v. Hil¬ 
dreth, 2 Appeals D. C. 259; Dahlgren v. Story, 39 Appeals 
D. C. 33 and Harten v. Loffler, 31 Appeals D. C. 362. 

The contract contains a space for the broker to insert his 
name and sign, but Evans failed to insert and sign his 
name in the contract The reason for this becomes appar¬ 
ent ; if he had inserted his name as the broker, it would ef¬ 
fectively bar him from claiming as the purchaser should 
difficulties arise between Evans and appellee. Broker Evans 
foresaw difficulties might arise with his straw. 

Further, the appellee in her deposition stated that she 
signed the contract before a notary public, (App. 17), but 
the contract upon which suit was filed was not signed be¬ 
fore a notary public (App. 5). The material question of 
fact arises as to whether the final contract actually signed 



by appellee was before the Court below; and the credibil¬ 
ity and good faith of appellee and Evans. 

If the appellee is the actual purchaser her position would 
be assailable on the basis of the misconduct and bad faith | 
of Evans, her brother-in-law broker, with whom she lived, j 
in his home, in attempting to represent conflicting interests, i 

The circumstances which have been outlined, such as, un- i 
certainty of the terms of the contract, conflict of interest, j 
secret dealings, dealing through a straw, or purchasing of 
principals property, have all been condemned by this 
Court and justified appellant’s repudiation, as they all 
amount to inequitable conduct. 

In Hildreth v. Mannix, 2 Appeals D. C. 259, the Courtj 
said: | 

“An agent’s duty is to obtain the best possible price 
that he can for his principal and scrupously avoid plac- j 
ing himself in a position that conflicts with his duty. 
Any attempt to occupy the relation of agent to two 
persons whose interests conflict whether with or with-! 
out notice to them is contrary to principles of equity.; 
Equity will never decree specific performance when! 
independent of the contract circumstances are devel¬ 
oped which would render it unjust or tend in the slight¬ 
est degree to encourage deception.” 

I 

In Harten v. Loffler, 31 Appeals D. C. 362, the Court said :j 

“It is thoroughly well established that out of consid-j 
eration for human weaknesses, the law will not permit 
brokers or fiduciaries to put themselves in a position 
where they are subject to demands of conflicting duties^ 
without at least full knowledge and the consent of both 
vendor and vendee, even then, one can not act as agent 
and the representative of both in the same transaction^ 
The duty of an agent for the vendor is to obtain tbe 
best possible price for the property, and vendees 
agents duty is to secure the lowest possible price. These 
duties are so irreconcilable and conflicting that they 
can not be performed by the same agent without dan r 
ger that he will sacrifice the interest of one to the 
other, or both to his own when his commission is de- 
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pendent upon consummation of the sale. If he so acts 
as agent without knowledge of both he is clearly guilty 
of a breach of his contract and commits a fraud by his 
concealment. A contract under such conditions is con¬ 
tra bonos mores and the law acting in harmony with 
morals will refuse to enforce it.” 

In Dahlgren v. Story, 39 Appeals D. C. 29, the Court said: 

“The agreement placed defendants in position of 
purchasers of the property for which they were at the 
same time agents. Such a relation has been universally 
condemned and will be upheld either on principles of 
justice or public policy, for if merely a guaranty it 
created a situation which was antagonistic to the plain¬ 
tiff’s interest. The fiduciary relation established be¬ 
tween the parties charged defendants with a sacred 
trust which demanded complete, frank and open dis¬ 
closures to the plaintiff of every material step taken in 
the transaction from the date of creation until finally 
closed. The name of the actual vendee, the true con¬ 
sideration and every detail employed by agent in bring¬ 
ing the parties together should be promptly disclosed 
and for failure to do so, the courts will uphold the 
principal, not only in repudiating the contract but in 
recovering any loss sustained by him or profit secured 
by agent. The issue of fraud is eliminated in such 
transactions. Where agent voluntarily places himself 
in position antagnostic to interest of principal, the 
court will not stop to consider whether fraud in fact 
existed or was even contemplated. The principal has 
the option of repudiating the transaction or of demand¬ 
ing and enforcing reparation for loss sustained.” 

In Robertson v. Chapman, 152 U. S. 673; 38 L. Ed. 592, 
the Court said: 

“The agent was precluded by the position voluntar¬ 
ily assumed by him from taking advantage of his prin¬ 
cipal or from dealing with property committed to his 
care in any other capacity than as agent, who was 
bound to subordinate his interest to those of his prin¬ 
cipal. He can not directly or indirectly become the 
purchaser and maintain any title against his principal. 
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If an agent to sell effects a sale to himself, under the 
cover of another person, he becomes, in respect of the 
property, a trustee for the principal. The law will not 
impose upon the principal the burden of proving he was 
in fact injured, and will only inquire whether agent has 
been unfaithful in discharge of duty.” 

The appellant is the victim of the machinations of his 
agent and the Court should not have granted specific per¬ 
formance on appellee’s motion for summary judgment. 

CONCLUSIONS. | 

! 

It was an abuse of the Court’s discretion to grant appel¬ 
lee’s motion for summary judgment, when the record 
showed; (1) that appellee and her broker each claimed to 
be the purchasers of the appellants property (2) that the 
contract was indefinite with respect to the true considera¬ 
tion (3) that the conduct of the appellant’s broker was an¬ 
tagonistic to appellant’s interest and amounted to bad faith. 

i 

Respectfully submitted, | 

i 

j 

Brooks T. Sanders, 

204 G Street, N. W., I 

' 

Horace O. Poulard, j 

307 E Street, N. W. 
Washington, D. C., 

Attorneys for Appellant, j 
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1 Filed Sept. 24,1946 

IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 36912 

Salute M. Williams, and Robert L. Evans, Plaintiffs, 

v. 

Italy A. Robinson, Defendant. 

Bill of Complaint for Specific Performance of Contract to 

Convey Real-Estate 

1. The plaintiffs are both over twenty-one years, citizens 
of the United States and residents of the District of 
Columbia. 

2. The defendant is also over 21, a citizen of the United 
States and a resident of the District of Columbia. 

3. On or about the 25th day of July, 1946, the plaintiff 
Sallie M. Williams entered into an agreement in writing 
with the defendant, to purchase premises of the defendant 
known as 1724 7th Street, N.W., in the District of Columbia, 
for an agreed amount, a copy of which is hereto an¬ 
nexed as plaintiffs’ Exhibit “A”, and prayed to be consid¬ 
ered as a part of this complaint. 

4. In accord with the provisions of said agreement, the 
plaintiff, Sallie M. Williams, acting by and through her 
agent and/or real-estate broker, plaintiff, Robert L. Evans, 
paid to the defendant not only the $100.00 deposit, as set 
forth in the said agreement, but $150.00 additional thereto, 
as evidenced by the cancelled check in the amount of $250.00, 
duly endorsed by the defendant, a copy of which is annexed 
hereto as plaintiff’s Exhibit “B”, and prayed to be con¬ 
sidered a part of this bill of complaint. 

2 5. That on September 6, 1946, the plaintiffs were 
notified by registered mail by B. T. Sanders, Attor¬ 
ney at Law, that he had been retained by the defendant and 
on his behalf repudiates the obligations of the said agree¬ 
ment, and refuses to make the conveyance. 
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6. Plaintiffs now offer to pay the full purchase price. 
Wherefore, the plaintiffs pray: 

1. That process of this Court issue against the defendant 

requiring him to appear and Answer the exigencies of this! 
Bill of Complant. j 

2. That defendant be required specifically to perform 
said agreement. 

3. That plaintiffs be awarded damages in the amount of 
Five Thousand ($5000.00) dollars. 

4. That if specific performance is not granted plaintiffs 
may be awarded judgment against defendant in the amount 
of Ten Thousand ($10,000.00). 

5. For such other and further relief as to the Court seem 
proper. 

Sallie M. Williams i 

Robert L. Evans j 

Chas. K. Brown, Jr., 

Attorney for Plaintiffs, 

611 F Street, N.W. 


j 

i 

i 

j 

i 



















Plaintiff* a Exhibit B 
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JtHyZSth t946 

«PCrtt»h from Sall ig_ M. WllUaaa _^^7-2=_ 

o deposit of _OoftJffiKto^_WJ<U*9ZlQC.. ..DoUars ($-180. tfiSL) 

to be applied as part payment of the purchase of Lot_ in Square .., icifh 

imp r o v em ents thereon known as Vn l 72 4 ~ 7th Street, N.W. _jn the District of 

Colombia, upon the following terms of sale: asd No/100 

Total price of property ae -i-antonn Tbouaand Plre Hund red J _ DoUars ($17.500,00). 

The purchaser agrees to pay _tll_CMJX___ Dollars ($.._ ) 

cash at the date of conveyance, of which sum this deposit shall he a part. 

The purchaser is to assume, give, place, take title subject to, a first deed of trust secured on 

the p re m ises of _;_ 

- DoUars ($ __ ) 

due-, 194 _, bearing interest at the rate of .. per cent 

per annum, payable ... -______ _____ 



• M 


[V 7 

p 






The balance of deferred purchase money is to be secured by a - deed of trust on sad 

p rop erty , to be paid m monthly installments of .. Dollars ($__ ) 

or more, including interest at the rate of _per cent per annum, each installment when so 

paid to be applied, first, to the payment of interest on the amount of prin c ip al remaining unpaid 
and die balance thereof credited to p r in c ip al. 

The p r u psr tj ]■ sold free of encumbrances «a «p l aa afor es ai d: tltla la to ba pood of mart tod in bet: uMim ilaa add Hop watt la to 

of tl» purotiiaar. uni— tba defects art of sum etaraotar that they nay reernty bo remedied 





la to bo mode at X he aOoo 


1 eaeiitilut the title. end dopoott with the Title Oompany or with.- 

the deed of c u n w yaaca for execution end such other pep— aa an required of » 
wed pood and w iflrtant trader of performance of the h a m hereof. 


oe of Broker) 

■ party by the 1 


at time of —tr lam ant, and in the event he shall tail eo to do he ahall become and bo ' 

■ and hereby waives au notice to quit, ae provided by the laws of the District of C o l u mb ia. (Strike 


am by nufferanoe of the purchaser end here by waives all notice to quit, os provided by the laws of the District of C o lumb ia. (Strike 

The risk of loos or damage to aald p roper ty by fire or other casualty until the dead of co n veyance Is r ecorded La assumed by the seller. 
AH n otices of violations of lfunidpei orders or requirements noted or Issued by any department of the District of Columbia, or 
■w d w e in any of the courts of the District of Columbia on account thereof mind or affecting the pro p er t y at the date of the ai tt la 
at of this co ntr act shall be onmphed with by the seller and the p roper ty conveyed tree thereof /This pro vision shall survive the deCvery 


y. or the Beel Mate OCQoa. through w hU h settlement Is mads Is hereby authorised and directed to make deduction of 
n—laalnai fro m the p ro e e ed a of the sala and to maka paym aa it thereof to the said age n t. Xxxtire deposit to be hold by 


This co ntr ast, mads In tvtptlcats. whan ratified by the seller contains the final and entire agreement b e tw een the pi 
Bhay shall not bo bound bff any Mb sondmona. statements or rm—n tail one, oral or wit l Ian, not •herein non tamed 


We. the undersigned, hereby ratify, accept and agree to the above memorandum of sale and 
acknowledge it to be our contract 

Sallle U. William a 


..Ita ly A. Rob law 


Wit* of StOmr. 


Property is to be conveyed m the name of. 
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Robert L. Evans 
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9 Filed Nov. 19,1946 j 

i 

Order 

i 

i 

Upon consideration of the Motion to Strike filed herein, 
and after hearing arguments of counsel in open Court, it is 
this 19th day of November, A.D. 1946, j 

Ordered, j 

1. That the name of Robert L. Evans, be, and is hereby 
stricken from the Bill of Complaint filed herein as co-plain¬ 
tiff. 

j 

2. That all other provisions of the said Motion are hereby 

denied. [ 


By the Court: 


T. Alan Goldsborough 

No objection: 

B. T. Sanders, 

Counsel for the defendant. 

10 Filed Nov. 27,1946 

Answer 


i 



The answer of the defendant respectfully shows the 
Court as follows: 

1-2. Paragraphs (1-2) are admitted. j 


3. The defendant admits his signature to the alleged con¬ 
tract. ! 


4. That the defendant denies that Robert L. Evans was the 

_ __ I 

broker or agent of the plaintiff, Sallie M. Williams tyut 
admits that the sum of $250.00 was received from him in 
the said transaction; and the defendant says that the plain¬ 
tiff has sustained no injury or damages herein. 

5. Paragraph (5) is admitted; but the defendant says that 
the reason for the repudiation stated in said letter was that 
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the -writing was incomplete in form, vague and uncertain in 
terms, and that the $250.00 received has been tendered back, 
other reasons were stated, therein. 

6. That the plaintiff was insolvent at the time the paper 
writing was signed, and at the time the complaint was filed 
and made no valid tender. 

'Wherefore, defendant prays: 

1. That the complaint be dismissed; And for such other and 
further relief as to the court may seem just and proper. 

Italy A. Robinson 


12 Filed Feb. 20,1948 

Motion for Summary Judgment 

Comes now the plaintiff by and through her attorney and 
moves this Honorable Court for a Summary Judgment in 
the above entitled case and the reasons therefor are as 
follows: 

1. The Answer and pleadings of the defendant does not 
set up any genuine issue as to any material fact and there¬ 
fore the plaintiff is entitled to a judgment as a matter of 
law. 

Chas K. Brown, Jr., 

Attorney for the Plaintiff, 

611 F Street, N.W. 

Points and Authorities 

1. Rule 56, Summary Judgment, Rules of Civil Pro¬ 
cedure, District Court of the United States for the District 
of Columbia. 

2. The pleadings filed herein. 

.. • • • . 
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14 Filed Mar. 11,1948 ! 

Defendant’s Objections to Motion for Summary Judgment 

Comes now the defendant and objects to the motion for 
summary judgment, for the following reasons, and others 
to be shown at the hearings: 

I 

1. There are material issuable questions of fact raised by 
the pleadings and affidavits, etc., which should not be de¬ 
cided on motion. 

2. It appears, at least doubtful as to whether the plaintiff 
Sallie M. Williams, or the stricken and dismissed plaintiff, 
Robert L. Evans, is the real party in interest. 

3. It appears that the alleged contract sued on may not be 

the one Sallie M. Williams signed as purchaser. j 

i 

4. It appears from the deposition of Sallie M. Williams 
that Robert L. Evans was already her confidential agent, in 
possession of her funds, when he obtained authorization 
from defendant Italy A. Robinson to sell this property; ahd 
the price of the property, $17,500, contemplated that Evans, 
as agent of Robinson should render services to Robinsoh; 
the usual commission to brokers is five per cent; so on the 
basis of net price of $17,500 to the seller Robinson the gross 
price of the property would be $18,375, and five per cent of 
$18,375 is up to $918.75, which Evans could have earned for 
his services; if he had rendered any to seller. Evans had 
no authorization to buy for himself but was authorized to 
“get me $17,500 ’’ not to give me “$17,500 . . 

There is also evidence of bad faith and all the facts 

15 should be brought out by trial—or the bill dismissed. 

Respectfully submitted, 

B. T. Sandebs, 

Attorney for Defendant . 


i 

i 
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16 Filed Mar. 11,1948 

Affidavit in Support of Objections 

District of Columbia, ss: 

Personally appeared before me, a Notary Public in and 
for the District of Columbia, B. T. Sanders, who first being 
duly sworn according to law upon his oath deposes and 
says: that he received the following two letters from 
Robert L. Evans, former co-plaintiff and alleged agent of 
the purchaser: 

September 18, 1948 

Attorney B. T. Sanders 
202 G Street, N.W. 

Washington, D. C. 

Dear Sir: 

I am enclosing receipt for registered letter you sent me 
recently in connection with purchase of 1724 7th Street, 
N.W. 

You may call at the Post Office and reclaim your letter 
and your check as I consider the contract valid, as I have 
stated to you before. I shall avail myself with whatever 
remedies to protect my interests in and to the said contract. 

Very truly yours, 

/Sgd/ Robert L. Evans. 


September 10,1946 

Mr. B. T. Sanders, 

Attorney at Law 
202 G Street, N.W. 

Washington, D. C. 

In Re: Sale of 1724 7th St., N. W. 

Dear Sir: This is to acknowledge the receipt of your com¬ 
munication dated September 6, 1946, enclosing a cer- 
17 tified check in the amount of $200.00, and apparently 
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attempting to repudiate a valid contract entered intp 
by Italy Robinson and my straw, Miss Sallie Williams. 

For yonr information the contract of sale is a valid one 
and we intend to protect our interest therein to the fullest 
extent. My check in the amount of $250.00, as the deposit 
on the said contract of sale, has been returned cancelled and 
paid. Title has been ordered at the Title Company and p. 
settlement date has been requested. You and your client 
will be duly notified of same. 

You will find enclosed and hereby returned the certified 
check that you sent to us. 

You and your client are hereby notified that we hold you 
strictly accountable to the terms of your contract. 

Very truly yours, 

/Sgd/ Robert L. Evans. 

B. T. Sanders 

I 

Subscribed and sworn to before me this 11th day pf 

March, 1948. ] 

7 i 

Harry M. Hurl, Clerk 
By H. B. Dertzbough, 

Deputy Clerk. , 

19 Deposition of Sally M. Williams 

! 

20 Washington, D. C., 

Wednesday, March 10, 1948. 

i 

Deposition of Sally M. Williams, plaintiff in the above- 
entitled cause, called for examination by counsel for de¬ 
fendant, pursuant to notice attached to the court copy of 
this deposition, before Lucius V. Friedli, a notary public in 
and for the District of Columbia, at his office, 805 G Street, 
N.W., beginning at 4 p.m., when were present on behalf of 
the respective parties: 

Charles K. Brown, Jr., Esq., for the plaintiff. 

B. T. Sanders, Esq., for the defendant. 

i 

i 

! 
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Thereupon Sally M. Williams, the plaintiff, was called 
for examination by counsel for the defendant, and after 
having been first duly sworn by the notary was examined 
and testified as follows: 

Examination by Counsel fob Defendant. 

21 By Mr. Sanders: 

Q. What is your name, address, place of employment and 
salary? A. Sally M. Williams, 1903 2nd Street, N.W. I 
am employed in the Stack and Readers’ Division in the Con¬ 
gressional Library. My salary is approximately $2,400. 

Q. Are you the plaintiff in the case of Sally M. Williams 
against Italy A. Robinson, in the District Court of the 
United States for the District of Columbia, Civil Action 
No. 36,912? A. Yes. 

Q. Do you know the defendant, Italy A. Robinson, per¬ 
sonally? A. No, I do not. 

Q. Have you ever had a conversation with him about the 
property involved in this case? A. No. 

Q. What is the address of the property involved in this 
case? A. 1724 7th Street. 

Q. WTiat section of the city? A. It is in the busi- 

22 ness section. 

Q. Northeast or Southwest or what? A. North¬ 
west. 

Q. Have you ever inspected this property? A. Yes, I have. 

Q. When did you inspect it? A. I don’t know the definite 
date. 

Q. Before you signed the contract? A. Yes. 

Q. Can you estimate it, or approximate it? A. It would 
be in the contract, the date. 

Q. No, I want your answer. 

Mr. Brown: She said she could not. 

Mr. Sanders: I said, can you approximate it? 

A. I know it has been about a year ago. 

Q. You inspected it a year ago? A. Yes. 


! 

i 

i 


Q. Do you want to try to refresh your recollection as 
to when you inspected it? A. I do not know definitely what 
date it was. I know I went down to see it. j 

Mr. Brown: Was it about— 

Mr. Sanders (interposing): Wait until I get through. 
Q. Was it before you signed the contract? A. Oh, 

23 yes. 

Q. Was it as much as a week before? A. Yes. 

Q. Any less than a week before? A. I guess about a 
week before. j 

Q. About one week before? A. Yes. 

Q. Was it day or night? A. It was in the day. 

Q. What time of day? A. In the afternoon. 

Q. Were you alone? A. No. j 

Q. Who was with you? A. My broker. 

Q. Who is he? A. Mr. Robert L. Evans. j 

Q. Where is his office? A. His office is located on F 
Street, 624 F Street—it is on F Street, I know. I am not 
familiar too much with the city of Washington, because I 
have not been here very long, but I think it is about 624 
F Street. j 

24 Q. Northwest? A. Northwest. j 

Q. Have you ever been in his office? A. Yes, I have. 

Q. Going back to the building when you inspected it, how 
many floors are in the building? A. Three. j 

Q. Do you know how many rooms are in the building? 
A. There is a store downstairs, and it seems to me that there 
were 12 rooms that were rented. 

Q. Did you sign a contract to buy this property? A. Yes, 
I did. j 

Q. Did you know the rental income from the property 
when you signed the contract, how much rent it brought in? 
A. Not definitely. 

Q. Had you any idea? A. Around, I imagine, $300 a 
month. 

Q. What do you intend to do with the property? 

Mr. Brown: I object to that, as being immaterial and 

irrelevant. I 

j 

i 

i 

i 

i 
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By Mr. Sanders: 

Q. What is the answer? A. How is that? 

Q. What do yon intend to do with the property? 

25 A. I have not definitely decided, bnt I plan to sell. 

Q. Will you make for the record in this case your 
usual signature? 

(The witness wrote her signature on a piece of paper.) 
Mr. Sanders (to the reporter): Will you mark that, Mr. 
Reporter, as defendant’s exhibit A for identification? 

(The paper bearing the signature of the witness was so 
marked, and is attached to the court copy of this deposi¬ 
tion.) 

Q. How much were you to pay for this property under 
the contract? A. It was valued at $17,500, and— 

Mr. Brown (to the witness): That is all. You have 
answered the question. 

By Mr. Sanders: 

Q. How was the full price to be paid? 

Mr. Brown: I object to that, because the contract speaks 
for itself. 

Mr. Sanders: Let her answer over the objection. 

Q. How was the full price to be paid? A. I left that up 
to my broker. 

Q. Do you know yourself? A. How it was to be 
paid? 

26 Q. How the full price was to be paid. A. Well, no. 
Q. Have you ordered title to the property? A. 

Well, I am leaving that to my broker. 

Q. Do you know what that means, ordering title? A- 
Yes. 

Q. You are leaving that to your broker? A. Yes. 

Q. Do you know whether he has attended to it or not? A. 
Yes. 

Q. Has he? A. Yes. 

Q. He has ordered it? A. Well, I won’t say definitely. 

Q. Have you received a loan commitment on the prop¬ 
erty? 
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Mr. Brown: I object to that, on the ground that it is 
immaterial and irrelevant because of the issues in this case, j 

By Mr. Sanders: I 

i 

_ _ ! 

Q. Will you answer it, please? Have you received a com-i 

mitment from any company to lend you money on this prop¬ 
erty? | 

(After an exchange of remarks between counsel off of the 
record:) j 

A. No. 

Q. Do you own any real estate in the District of 

27 Columbia? A. No. 

Q. Do you now own sufficient cash assets in your 
own right with which to purchase this property? A. Well, 
all of the financing, I said, was left to my broker. I am 
leaving that to him. 

Q. I will repeat the question: Do you now own suffi¬ 
cient cash assets in your own right with which to purchase 
this property? A. Yes. 

Q. Where are they? A. Well, I have a savings account j 
but I don’t have very much in the bank. I gave that to my* 
broker. Did you ask how much? 

Q. Do you own cash assets amounting to $17,500? A. I 
don’t own that much. 

Q. How much do you own? A. I own around $2,300. 

Q. Is Robert L. Evans your brother-in-law? A. Yes, he is. 
Q. Does he live in the same house with you? A. Yes. 

Q. At the time you signed this contract, did you 

28 give Mr. Evans any deposit money? A. Yes. 

Q. How much ? A. One hundred dollars. 

Q. Thereafter did you give him any more deposit money? 
A. Yes. j 

Q. How much? A. One hundred and fifty dollars. 

Q. In what form did you give it to him? A. In cash. 

Q. That was your own money? A. Yes. 

Q. Did Mr. Evans first tell you about this property? A- 
Yes, he did. j 
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Q. How long was that before you signed the contract? 
A. Well, I could not tell you definitely how long it was, but 
it was right after I went down to see the property. 

Q. He told you about it after you went to see it? A. Will 
you give me your statement again, please? 

(Last three questions, recorded above, repeated by the 
reporter.) 

A. I still don’t understand your statement. 

Q. How long was it, when Mr. Evans told you 

29 about the property? How long before? A. Did I 
pay him the cash? 

Q. No. How long before you signed the contract did he 
tell you about it? A. That was, I guess, about two weeks. 

Q. Have you paid Mr. Evans for his services to you in 
this business of purchasing 1724 7th Street, N.W.? 

Mr. Brown: I object to that question, because it is a 
privileged matter, and is objectionable. 

A. No. 

By Mr. Sanders: 

Q. Besides this contract, have you ever signed other con¬ 
tracts to buy real estate in the District of Columbia in which 
Mr. Evans was the agent or broker? 

Mr. Brown: I object to that, because it has no bearing 
on the subject-matter of this case. 

A. No. 

Mr. Sanders: I rest. 

Mr. Brown: Just several questions I wish to ask. 
Examination by Counsel fob Plaintiff. 

By Mr. Brown: 

Q. Miss Williams, you live with Mr. Evans, who is your 
brother-in-law—is that right? A. Yes. 

30 Q. You know his office how— By the number, ad¬ 
dress, by its location, or what? A. By its location 

mostly. I have been there so often that I know it by loca¬ 
tion rather than number. Several people called and asked 
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me the number, but I don’t know it definitely. I know it is 
on F Street 

Q. Mr. Evans acts as your broker? A. That is right. 

Q. In the money investments that you have? A. That is 
right. j 

Mr. Brown: I have no other questions. 

Mr. Sanders: One more omitted question. 

Further Examination by Counsel for Defendant. 

By Mr. Sanders: 

Q. Where were you when you signed the contract? A. I 
was at a notary public’s. 

Q. You signed the contract before a notary public? A. 
Yes. 

Q. Where was that ? A. He is located at nineteen hundred 
—I don’t know exactly; it is in Northwest. 

Q. Near where you live? A. Yes, near where I 
31 live. | 

Q. It was not in his office? A. Oh, no. 

Mr. Sanders: That is all. 

i 

(By stipulation of counsel reading and signature waived;) 

(Certificate of Notary Public.) 

• • • • * • • • • : • 

34 Piled Mar. 12,1948 j 

Supplemental Affidavit 

District of Columbia, ss: 

Personally appeared before me a Notary Public in and 
for the District of Columbia, B. T. Sanders, who first being 
duly sworn upon oath deposes and says: That he is the 
attorney for the defendant Italy A. Robinson in the above 
entitled cause or action; that the authorization to sell the 
real estate involved in this case, given to Robert L. Evai^s, 
the said defendant’s broker, was exhibited to the Court at 
the Pretrial hearing herein and read by the plaintiff’s at¬ 
torney to the Court was in the following words: 


i 





July 24th, 1946 

You are hereby authorized to get me $17,500 net to 
me and make whatever you can for your services 
over and above for the sale 1724 7th Street, N.W. 
I will sign contract for same for 30 days. 

(Italics supplied) 

Italy A. Robinson 


That the writing was upon a scrap of paper in the hand¬ 
writing of the said Robert L. Evans, said to have been writ¬ 
ten at the scene and signed by the said Italy A. Robinson. 

B. T. Sanders 


Subscribed and 
March, 1948. 


• • * 


sworn to before me this 12th day of 

Harry M. Hull, Clerk 
By: A. M. Thompson, Deputy Clerk. 
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Filed Apr. 21,1948 


Order 


Upon consideration of the Motion for Summary Judg¬ 
ment filed herein by the plaintiff and of the argument of 
counsel in open Court, and it appearing to the satisfaction 
of the Court that there is no genuine issue as to any ma¬ 
terial fact presented by the pleadings and affidavits of the 
defendant, it is this 21st day of April, 1948, 


Ordered, 


That judgment be and is hereby entered for the plaintiff 
and the defendant be and is hereby ordered to comply with 
the terms of the contract entered into by the parties litigant 
herein on July 25, 1946, on or before the 5th day of May, 
1948. 

By the Court. 


H. A. SCHWEINHAUT, 
Justice. 


19 


36 Filed May 4, 1948 

j 

Notice of Appeal 

i 

Notice is hereby given this 4th day of May 1948, that; 
Italy A. Robinson hereby appeals to the United States j 
Court of Appeals for the District of Columbia from the! 
judgment of this Court entered on the 21st day of April, j 
1948, in favor of Plaintiff’s motion for summary judgment! 
against said Dependant 

B. T. Sanders, 

Attorney for Defendant Italy ( 
A. Robinson. 

* * * * • • • # • • 

37 Filed May 26,1948 j 

J 

Motion ! 

I 

Comes now defendant, by his attorney, and moves the 
Court to set aside judgment of the 21st day of April, 1948; 
requiring defendant to comply with the terms of the con¬ 
tract herein on May 5th, 1948; and to dismiss the complaint 
for specific performance; and if the Court should refuse to 
grant above motion, the defendant moves that a cash de¬ 
posit of $250.00 be approved to the Clerk in lieu of super¬ 
sedeas bond on appeal for the following reasons: 

1. That the plaintiff by her attorney notified the defend¬ 
ant to appear at the District Title Company in conformity 
with the order of the Court for settlement, at 3 P.M., Wedr 
nesday, May 5th, 1948. 

2. That defendant duly appeared at the time and place:; 

that neither plaintiff nor her attorney appeared; that a 
Clerk of the title company at 4 P.M. telephoned the attor¬ 
ney for the plaintiff and plaintiff’s attorney talked with 
said Clerk and with defendant’s attorney and informed 
them that neither he nor the plaintiff would appear for thfe 
settlement. j 

3. That filing the notice of appeal herein did not stay the 
judgment of this Court for specific performance on May 
5th, 1948. 


j 

i 
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4. That plaintiff made no tender at the time and place 
of settlement named in the contract nor at any other time 
and place. 

5. That plaintiff deposited no money or documents in 

escrow for settlement at the title company in per- 
38 formance of the order of the Court. 

6. That as a matter of law time was of the essence 
in the order of the Court for performance on May 5th, 1948. 

7. That all the money plaintiff has put up firmly for the 
defendant is the sum of $250.00 deposit on the contract; that 
defendant has no way of knowing that $17,250.00 has been 
put out of plaintiff’s control for the defendant; that defend¬ 
ant is practically prohibited from further conveying the 
land and nothing prevents plaintiff from expending the bal¬ 
ance of the cash purchase price amounting to $17,250.00, if 
she has it, of which there is no evidence in the record; that 
if the plaintiff should sustain any loss by way of waste or 
otherwise, and if the judgment of this Court should be af¬ 
firmed, the price plaintiff finally would pay for the prop¬ 
erty can be reduced accordingly by the Court, so there is 
no need for substantial bond in this case; if the conditions 
should arise indicating imminent danger of substantial loss, 
the plaintiff may apply to this Court or Court of Appeals 
for increased bond. 

8. That sureties require deposit of cash collateral equal 
to the amount of the bond; if the sale must go through it 
should be equitably considered that the plaintiff now has 
$17,250.00 belonging to the defendant in plaintiff’s pocket 
and still insists on $3,000.00 in further protection, not to 
mention interest on the $17,250.00. 

9. That specific performance is not a matter of absolute 
right but it is a matter of judicial discretion, the plaintiff 
has shown no peculiar need for this property; her deposi¬ 
tion stated she plans to sell (page 6); her actual investment 
so far is $250.00 which she is now free to forfeit and end her 
obligation if the property should decline in value before 
final disposition; it would appear to be more reasonable 
in this case to deny specific performance and remit 
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39 plaintiff to her adequate remedies at law. That de- | 
fendant is not insolvent and is well able to pay off j 
any judgment for damages that could reasonably be expected j 
herein, and the plaintiff has the further protection of the j 
doctrine of lis pendens, which applies herein. j 

10. That defendant in good faith made extensive im¬ 
provements, thinking he had a right to return the deposit j 
and refuse to convey. 

B. T. Saxdebs, 

Attorney for Plaintiff. 


40 Filed May 26,1948 j 

I 

Affidavit in Support of Motion to Set Aside Judgment for 

Specific Performance 

District of Columbia, ss: 

Italy A. Robinson being first duly sworn upon oath de¬ 
poses and says: That after signing the alleged contract 
herein, he personally tendered back the deposit of $250.00 in 
attempting to accomplish cancellation and recision; that 
this tender was refused; that before consulting counsel hd 
considered himself free of the contract except the liability 
to return the deposit; that thereupon he put improvements 


on the property in good faith as follows: i 

Roof repaired—Ardent Lawton, 504 F Terrace, S.E. — $150.00 

Wall plastered— “ “ “ “ “ — 200.00 

Inside painting— “ “ “ “ “ — 300.00 

Cementing kitchen— “ “ “ “ — 250.00 

Asphalt tiling— “ “ “ “ “ — 70.00 

Partitioning kitchen— “ “ “ “ — 125.00 

Furnace replacements—by Co. Half St. near M S.E. — 75.00 

Install 3 elec. cir. and meters—E. A. Williams, 1019 

Q Street, N.W. — 200.00 

Plumbing installed kitchen—Albert J. Kay, 1132 9th 

Street, N.W. — 350.0Q 

Elec, installations, exhaust fans, etc.—Nathaniel 

Muse, 448 Q Street, N.W. — 90.00 

j 

■ i 

Total . —$1,780.00 


i 
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41 That none of the above work was required of de¬ 
fendant by any Municipal Authority or order; that 
in connection with the removal of two pressing machines 
that heretofore had been installed on the premises defend¬ 
ant consulted his present counsel and after above work had 
been done that defendant was advised to formally rescind 
the contract by letter to Robert L. Evans which was at¬ 
tempted, but rejected by him followed by this suit for spe¬ 
cific performance; that defendant has vouchers and receipts 
for substantially all of the said work and the parties con¬ 
cerned who did the work would testify to the same. 

Italy A. Robinson 

• ••••*•••• 

43 Filed June 3, 1948 

Answer to the Motion to Set Aside the Judgment; to Dis¬ 
miss the Bill of Complaint and for Reduction of Bond 

Comes now the plaintiff by and through her attorney and 
for Answer to the Motion filed herein states to this Honor¬ 
able Court as follows: 

1. That the motion to set aside the summary judgment 
entered in this cause on the 21st day of April, 1948, is dila¬ 
tory in form and conception and has no merit either in law 
or Equity. 

2. That the said summary judgment ordered the defend¬ 
ant to comply with the term of the contract entered into by 
the parties litigant herein on May 5,1948. But the defend¬ 
ant on the day preceding, to wit, May 4, 1948, filed Notice 
of Appeal to this cause and on May 5,1948, the plaintiff was 
notified by the title company that because of the appeal they 
would not and could not settle the case until the litigation 
herein was finally adjudicated. The plaintiff in support 
thereof refers to the affidavit of the title company filed 
herein in support of this allegation. 

3. That the filing of the Notice of Appeal abated and or 
“stayed” the order of this Court for specific performance 
on May 5,1948. 





4. That the judgment entered into the records herein was 
a summary judgment based on the pleadings and at the 
hearing of the motion for said judgment, it was proven to 
the satisfaction of the Court that the pleadings of the de¬ 
fendant did not set up any genuine issue as to any material 
fact and judgment was therefore granted to the plaintiff, j 

5. That the defendant is estopped from moving 
44 that the Bill of Complaint herein should be dismissed. 

6. That because of the failure of the defendant to 

comply with the terms of the contract that is the subject 
matter of this litigation, the plaintiff is therefore entitle^ 
to recover profits which would have resulted to her from 
performance. The property has been continuously rented 
and or operated at a substantial profit to the defendant. 
Therefore the plaintiff contends that she is entitled to all 
profits from the operation of or rental of the said property 
from September 26, 1946, to present time. • 

7. The bond of $3,000.00 set by this Honorable Court to 
secure costs pending the appeal should not be reduced but 
should as a matter of fact be increased to at least $5,000.00. 
The reasons therefor is that because of the legal right of 
the plaintiff to the profits from the property in question, 
the said profits now aggregating a considerable amount pf 
money and are increasing every day and because of trusty, 
liens and other incumbrances on the property, a much 
higher bond is therefore needed to protect the rights of the 
plaintiff. j 

Wherefore, the plaintiff prays: 

i 

1. That the motion or motions of the defendant be dis¬ 
missed. 

2. That bond be increased to $5,000.00. 

3. That the time to file record on appeal be not extended. 

4. For such other relief deemed fitting and proper. 

Chas. K. Brown, Jr., 

Attorney for the Plaintiff. 
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45 Filed June 3,1948 

Affidavit in Support of Answer to Motion to Set Aside 

Judgment 

District of Columbia, ss: 

I, E. Spencer Fitzgerald, being first duly sworn on oath 
depose and say; that I am Vice-President of The District 
Title Insurance Company, The Lawyers Title Insurance 
Company and The Washington Title Insurance Company; 
that said Title Companies under Case No. 343311 completed 
examination of title to part of lot 10 in square 419, premises 
No. 1724 7th Street, N.W. on May 4, 1948; that affiant is 
advised hy Jesse H. Mitchell, president of Industrial Bank 
Of Washington, that his bank had approved a loan on said 
premises to Sallie M. Williams in the amount of $15,000.00 
to be applied on account of the purchase of said premises; 
that the said Title Companies were prepared to settle the 
sale of said premises and the loan approved thereon on 
May 5,1948 but could not do so because of the appeal noted 
in Civil Action No. 36912 on May 4, 1948. 

E. Spencer Fitzgerald. 


46 Filed June 15,1948 

Washington, D. C., 
Friday, June 11, 1948. 

Deposition of Italy A. Robinson 

48 Deposition of Italy A. Robinson, defendant in the 
above-entitled cause, called for examination by coun¬ 
sel for the plaintiff, pursuant to oral stipulation as to time 
and place, formal notice being waived, at the office of Lucius 
V. Friedli, 805 G St., N.W., beginning at 3:20 p.m., when 
were present on behalf of the respective parties: 

Charles K. Brown, Esq., for the plaintiff. 

B. T. Sanders, Esq., for the defendant. 
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Thereupon Italy A. Robinson, the defendant, was called 
for examination by counsel for the plaintiff, and 

49 after having been first duly sworn by the notary was j 
examined and testified as follows: 

Examination by Counsel for Plaintiff 

By Mr. Brown: 

Q. Mr. Robinson, state your full name for the record, 
please. A. Italy Anthony Robinson. 

Q. You live at 1724 Seventh Street, Northwest? A. I do. j 
Q. Pursuant to the stipulation of counsel this morning, j 
did you bring any records relative to the operation of that 
building? A. I only have a few copies of electric and gas j 
bills. j 

Q. Directing your attention to the month of September, j 
1946, what were you getting for Room No. 1 on the second j 
floor? A. There is no No. 1 on the second. 

Q. It is on the front, north. A. That was not occupied at j 
that time. i 

(After discussion off of the record:) I 

Q. Do you wish to amend your statement that there is 
no room No. 1 on the second floor? A. That is the first 
room, yes. j 

50 Q. What in September of 1946 were you getting 
for that room? How many people did you have in 

there? A. If there was any, there was one. 

Q. How much were you getting per month from that j 
room ? A. I guess I was getting $20.00 a month. 

(After more discussion off of the record:) 

Q. I will show you a copy of the schedule of rents that 
you filed with the Rent Control Administration as of Feb¬ 
ruary 15,1946 and ask you, is that not a correct schedule of j 
the rents that you charge for the use of your rooms at 1724 j 
Seventh Street? A. Yes, that is correct. 

Q. Mr. Robinson, in room No. 2, second floor, which is the 
south room, how many people in that room? 

Mr. Sanders: You mean now? 
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Mr. Brown: Now. 

A. One. 

Q. How about room No. 3 on the second floor? That is 
the middle room. A. I live there myself. 

Q. No; you live in the rear room on the second floor. I 
am talking about the middle room. A. I live in the middle 
room on the second floor. 

51 Q. As to the rear room, No. 4, how many in there 
now? A. A soldier is in that room. 

Q. One or two ? A. There is supposed to be one in there. 
Sometimes there are two in there. 

By Mr. Sanders: 

Q. How did you rent it, Mr. Robinson? A. To one person. 
By Mr. Brown: 

Q. There is a store there, is there not, on the first floor? 
A. Yes. 

Q. What is the rent on that? A. The store rents for from 
$50 to $75 a month whenever it is occupied. 

Q. Is it occupied now? • A. Yes. 

Q. What rent do you get now? A. I am using it myself 
now. 

Q. And the rent is $60 to $75 a month? A. Yes. 

Q. What is the gross income from that property a 

52 month? How much is the total you take in? A. 
About $175.00. 

Q. You say that you did not bring the books that in court 
this morning you were instructed to bring this afternoon? 
A. I did not have them together to bring. 

Q. As to repairs, you allege in your affidavit that you 
filed in this case that they aggregated $1,780. Have those 
bills been paid? A. That is right. 

Q. Are there any mechanics’ liens on the property rela¬ 
tive to those repairs? A. No. 

Mr. Brown: I will ask that the schedule of rents that we 
have referred to be marked plaintiff’s exhibit 4 for identi¬ 
fication. 
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(The paper was so marked, and retained by Mr. Brown.) 
Mr. Brown: That is all. j 

Examination by Counsel fob Defendant 

i 

By Mr. Sanders: 

Q. You have presented here a collection of receipted hills 
in connection with premises 1724 Seventh Street, North¬ 
west. Are these all of the receipted bills that yon have in 
your possession concerning this place? A. No. 

53 Q. Where are the others? A. Scattered around; 
I did not have a chance to get them together. 

Q. WTiat is the average expense to you of operating this 
building, if you know? A. Monthly? 

Q. Yes. A. About $65. 

Q. What does that consist of ? A. “Electric” and gas 
and repairs, minor repairs. 

Q. That does not include the expense mentioned in your 
affidavit? A. No, sir„ 

Q. How much are the payments on your notes for this 
property? A. Seventy five dollars a month. 

Q. Do you employ any help ? A. One. 

Q. WTiat do you pay that person? A. Twenty-six dollark 
a week. 

Q. WThat does that person do? A. Works in the 
store. 

54 Mr. Brown: Let the record show that counsel fok 
the plaintiff objects to any inquiry as to moneys paid 

for help in the operation of the store. 

i 

By Mr. Sanders: 

Q. What is your average fuel bill a month during the 
time you are using heat? A. About $45 a month. 

Q. Do you recall the amount of taxes you pay on thk 
property? A. About $73 twice a year. 

Q. For each half? A. Yes. 

Q. Do you recall the amount of the water bill for the 
year? A. I will say about $30, twice a year. 


i 

i 
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Q. How much did you pay last year, the entire amount 
for the year? A. Sixty dollars. j 

By Mr. Brown: 

Q. Was that for two years? A. No, sir; for one year. 

Mr. Sanders: I think that it all. i 

Further Examination by Counsel for Plaintiff 

55 By Mr. Brown: 

Q. Mr. Robinson, you cook and eat at this place, don’t 
you? A. Yes, sir. 

Q. And these bills that you put in here for electricity and 
gas also contain the value of the gas and electricity used for 
yourself personally—is that right? You don’t have a sepa¬ 
rate meter for your own room ? A. No. 

Q. You just pay the electricity for the whole place lumped 
together—is that right? A. Yes. j 

Mr. Brown: I believe that is all. 

Further Examination by Counsel for Defendant 

j 

By Mr. Sanders: | 

Q. Roughly speaking, what are your attorney’s fees foir 
the year? 

Mr. Brown: I object to that because it has no part in 
this litigation and the Court is not concerned with it becausO 
this does not constitute part of the operating expenses of 
the building. If the building were properly run he would 
not need to retain an attorney. 

Mr. Sanders: I will withdraw the question. 

56 Mr. Brown: I insist that it be left in. 

Mr. Sanders: That is all. 

(By stipulation of counsel in the presence of the witness, 
reading and signature waived.) 

i 

(Certificate of Notary Public.) 
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Filed June 28,1948 

Memorandum 


Motion to set aside judgment and to dismiss is denied. 
Motion for reduction of bond on appeal is granted. Bond 
set at $250.00. 

/S/ H. A. SCHWEINHATJT, 

Justice. 

June 28,1948. 
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United States Court of Appeals j 
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Foe the District of Columbia. 


No. 9928. 


ITALY A. ROBINSON, Appellant , 

v. 

SALLIE M. WILLIAMS, Appellee. 


Appeal from a Judgment of the United States District 
Court for the District of Columbia. 


BRIEF FOR APPELLEE. 


JURISDICTION. 

The Jurisdiction of this Court is envoked under Title 17, 
Section 101, of the Code of Laws in and for the District of 
Columbia, 1940 Edition. 

STATEMENT OF THE CASE. j 

i 

Not in the nature of a counter statement of the case but 
rather to amplify the appellant's relation of his Motion to 
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strike the Bill of Complaint wherein the following para¬ 
graph was set forth: “That the co-plaintiff Robert L. 
Evans is not a party to the alleged contract, and no inter¬ 
est of his to be affected thereby is set forth, and he is neither 
a proper or necessary party herein”. Thereupon the name 
of Robert L. Evans was stricken from the record. 

SUMMARY OF ARGUMENT. 

L That appellant’s contention that the granting of the 
Summary Judgment in the lower Court was erroneous, be¬ 
cause, in his opinion, there were genuine issues of fact 
present, does not conform to the evidence of the pleadings 
before the lower Court, and, its judgment, based on the 
laws applicable thereto and on the rules of Court, was a 
just and correct one. In his Answer, the defendant below, 
the appellant here, admitted all of the material allegations 
of the Bill of Complaint. Therefore, there being no genuine 
issue before the Court it very rightly granted summary 
judgment. 

2. The Court below did not commit error in holding by 
inference or otherwise that the contract was capable of 
specific performance. 

3. The appellant’s contention that there were, “indepen¬ 
dent circumstances indicative of fraud, bad faith and de¬ 
ception,”—necessitating a full hearing of the issues is 
totally without merit and is an obvious attempt to deceive 
the Court and a direct interposition of sham defenses. 

ARGUMENT. 

Points 1 and 2. 

1. Refutation of the Appellant’s argument of error on 
the part of the Court below in granting a Summary Judg¬ 
ment because there was no genuine issue as to any material 
fact. 2. The Court below did not commit error in holding 
by inference or otherwise that the contract was capable of 
specific performance. 
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Rule 56, Summary Judgment, Rules of Civil Procedure, 
United States District Court for the District of Columbia, 
provides, that if the Answer and the pleadings of the de¬ 
fendant does not set up any genuine issue as to any ma¬ 
terial fact, then Summary Judgment shall be granted. 

Stripped of the smoke screen of unrealities and mythical 
conjectures that the appellant has set forth in this case^ 
the basic issue to be decided is whether on the premise of 
the pleadings the Court below was in error in granting 
summary judgment. The appellee contends that it was not. 

The appellee respectfully directs the Court’s attention to 
the Bill of Complaint (App. 2), the Answer (App. 7), and 
the Contract (App. 5). In his Answer it may be noted that 
the defendant below, the appellant here, unqualifiedly ad¬ 
mitted signing the contract, admitted receiving the Two 
Hundred and Fifty ($250.00) dollars and admitted his 
repudiation of the contract. The contract is on a standard 
Washington Law Reporter form approved by the Wash¬ 
ington Real Estate Board. It is clear and definite in its 
terms and is in itself a repudiation of the appellant’s accu¬ 
sation that it has “vague and indefinite” terminology, j 

The appellant consistently injects the name of Robert L. 
Evans, a real estate broker and the agent of the appellee, 
into his argument. May it be remembered that the defen¬ 
dant below, the appellant here on his own Motion (State¬ 
ment of the case this brief and App. 7), stated, “That Rob¬ 
ert L. Evans is not a party to the alleged contract and iio 
interest of his to be effected thereby is set forth, and he is 
neither a proper or necessary party herein”. The Couft 
thereupon ordered the name of Robert L. Evans stricken 
from the record. (App. 7). 

On the one hand the appellant says that the said Robert 
L. Evans has no part or interest in the case and requests 
that his name be stricken from the record. And now, on 
the other hand, he strives to revive Mr. Evans and use hjm 
to becloud the real issues herein involved. This incon- 
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sistency is another glaring example of the appellant’s in¬ 
terposition of sham defenses and obvious deception. 

The attempt of the appellant to show that this said Rob¬ 
ert L. Evans is the real purchaser of the property that is 
the subject matter of this litigation is totally without merit 
and has no legal efficacy. He bases his contention solely on 
a letter that he alleges that he received from Mr. Evans. 
This letter was not under seal and had not been sworn to 
under oath. Yet the appellant exhorts this Court to give 
greater significance to this letter by way of proof than to 
the sworn testimony of the appellee (App. 2 and 13) that 
she is the real purchaser. 

It is undisputed that the said Robert L. Evans did have 
authorization (App. 18) to get Seventeen Thousand Five 
Hundred ($17,500.00) Dollars for the appellant’s property 
and Mr. Evans did exactly what the appellant wanted him 
to do the very next day. (App. 5). It may be noted that 
the entire deposit was turned over to the appellant by Mr. 
Evans, on behalf of his sister-in-law, the appellee herein. 

The appellant makes much over the fact that there are 
several blank or unfilled places in the contract. (App. 5). 
The appellee contends that this fact does not in any way 
alter the validity of the provisions of the contract and is in 
no way susceptible of ambiguous interpretations. 

In McReynolds v. Mortgage and Acceptance Corporation , 
56 App. D. C. 342, the Court said, “It is a settled rule of 
law that, where part of a contract is written and part 
printed, and the written and printed parts apparently in¬ 
consistent, the written words will control construction. The 
reason why greater effect is given to the written than to 
the printed part of a contract, if they are inconsistent, is 
that the written words are the immediate language and 
terms selected by the parties themselves for the expression 
of their meaning, while the printed form is intended for 
general use, without reference to particular objects and 
aims.” 
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In Knickerbocker Ice Co. v. Gardner Dairy Co., 107 Md. 
556; 69 A. 405, the Court said, “As to the question of inter¬ 
pretation an examination of this instrument makes it ap¬ 
parent that it was intended to express and did express the j 
contract of the parties, and hence that our inquiry is to be j 
restricted to its terms. In such a situation the rule is that j 
the interpretation of the contract is a question of law forj 
the Court.” i 

The sale and conveyancing of real-estate in the District 
of Columbia, through the evolution of many years has built! 
up certain customs and procedures that are rigidly adhered 
to. The settlement of all sales, the searching of titles, the; 
adjustment of rents, taxes, etc., and the placing of Trusts 
and similar procedures are handled by Title CompaniesJ 
(App. 24) j 

The contract (App. 5) was duly drawn and executed ac¬ 
cording to the accepted legal manner of this community and 
title was ordered. Despite the fact that the contract speaks 
for itself the appellee would like to respectfully call the 
Court’s attention to that specific part to which the appelf 
lant attempts to apply his own mythical conjectures. That 
is the matter of the consideration. How much does it ac¬ 
tually amount to ? The appellee contends that since the all 
inclusive word “total” is used it means just that, to wit, 
“Total price of property Seventeen Thousand Five Hun¬ 
dred ($17,500.00) Dollars. The purchaser agrees to pay 
all cash.” 

In Corpus Juris Secundum Volume 17 section 294—“A 
Court will not resort to construction where the intent of the 
parties is expressed in clear and unambiguous language”. 
Citing New York Life Insurance Company v. Jackson, 98 
Fed. (2nd) 950. j 

i 

Point 3. 

The appellant’s contention that there were “independent 
circumstances indicative of fraud, bad faith and dece£- 


I 

j 


i 
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tion”, is totally without merit and is an obvious attempt 
to deceive the Court. 

The appellant’s accusation of fraud, bad faith and de¬ 
ception against a man who the appellant himself had 
stricken from the record as having no interest and not 
being a proper or necessary party, is entirely without merit 
and is clearly an interposition of another sham defense. 

In Irving Trust Company v. American Silk Mills, 72 Fed. 
(2nd) 288, the Court said, “Summary Judgments where 
sham defenses are interposed have long been granted in 
the United States Courts”. 

CONCLUSIONS. 

There are no errors of fact or of law committed by the 
lower Court and accordingly there is no logical reason or 
legal basis for changing the Summary Judgment granted 
below. Therefore the Judgment of the lower Court should 
be affirmed. 

Respectfully submitted: 

i 

Charles K. Brown, Jr., 
Attorney for Appellee, 

611 F Street, N.W., 
Washington, D. C. 
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